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is removable and orders the respondent 
to be removed, the immigration judge 
shall advise the respondent of such de-
cision, and of the consequences for fail-
ure to depart under the order of re-
moval, including civil and criminal 
penalties described at sections 274D 
and 243 of the Act. Unless appeal from 
the decision is waived, the respondent 
shall be furnished with Form EOIR–26, 
Notice of Appeal, and advised of the 
provisions of § 1240.15. 

§ 1240.14 Finality of order. 
The order of the immigration judge 

shall become final in accordance with 
§ 1003.39 of this chapter. 

§ 1240.15 Appeals. 
Pursuant to 8 CFR part 1003, an ap-

peal shall lie from a decision of an im-
migration judge to the Board of Immi-
gration Appeals, except that no appeal 
shall lie from an order of removal en-
tered in absentia. The procedures re-
garding the filing of a Form EOIR 26, 
Notice of Appeal, fees, and briefs are 
set forth in §§ 1003.3, 1003.31, and 1003.38 
of this chapter. An appeal shall be filed 
within 30 calendar days after the mail-
ing of a written decision, the stating of 
an oral decision, or the service of a 
summary decision. The filing date is 
defined as the date of receipt of the No-
tice of Appeal by the Board of Immi-
gration Appeals. The reasons for the 
appeal shall be stated in the Notice of 
Appeal in accordance with the provi-
sions of § 1003.3(b) of this chapter. Fail-
ure to do so may constitute a ground 
for dismissal of the appeal by the 
Board pursuant to § 1003.1(d)(2) of this 
chapter. 

[62 FR 10367, Mar. 6, 1997, as amended at 66 
FR 6446, Jan. 22, 2001] 

§ 1240.16 Application of new proce-
dures or termination of proceedings 
in old proceedings pursuant to sec-
tion 309(c) of Public Law 104–208. 

The Attorney General shall have the 
sole discretion to apply the provisions 
of section 309(c) of Public Law 104–208, 
which provides for the application of 
new removal procedures to certain 
cases in exclusion or deportation pro-
ceedings and for the termination of 
certain cases in exclusion or deporta-
tion proceedings and initiation of new 

removal proceedings. The Attorney 
General’s application of the provisions 
of section 309(c) shall become effective 
upon publication of a notice in the 
FEDERAL REGISTER. However, if the At-
torney General determines, in the exer-
cise of his or her discretion, that the 
delay caused by publication would ad-
versely affect the interests of the 
United States or the effective enforce-
ment of the immigration laws, the At-
torney General’s application shall be-
come effective immediately upon 
issuance, and shall be published in the 
FEDERAL REGISTER as soon as prac-
ticable thereafter. 

§§ 1240.17–1240.19 [Reserved] 

Subpart B—Cancellation of 
Removal 

§ 1240.20 Cancellation of removal and 
adjustment of status under section 
240A of the Act. 

(a) Jurisdiction. An application for the 
exercise of discretion under section 
240A of the Act shall be submitted on 
Form EOIR–42, Application for Can-
cellation of Removal, to the Immigra-
tion Court having administrative con-
trol over the Record of Proceeding of 
the underlying removal proceeding 
under section 240 of the Act. The appli-
cation must be accompanied by pay-
ment of the filing fee as set forth in 
§ 103.7(b) of 8 CFR chapter I or a request 
for a fee waiver. 

(b) Filing the application. The applica-
tion may be filed only with the Immi-
gration Court after jurisdiction has 
vested pursuant to § 1003.14 of this 
chapter. 

(c) For cases raised under section 
240A(b)(2) of the Act, extreme hardship 
shall be determined as set forth in 
§ 1240.58 of this part. 

[62 FR 10367, Mar. 6, 1997, as amended at 64 
FR 27875, May 21, 1999] 

§ 1240.21 Suspension of deportation 
and adjustment of status under sec-
tion 244(a) of the Act (as in effect 
before April 1, 1997) and cancella-
tion of removal and adjustment of 
status under section 240A(b) of the 
Act for certain nonpermanent resi-
dents. 

(a) Applicability of annual cap on sus-
pension of deportation or cancellation of 
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